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SUBJECT: CEQA ISSUES:  VILA BORBA PROJECT

This memo concerns problems currently faced by the Regional Board in complying with its
obligations under the Clean Water Act and the California Environmental Quality Act.  Because
the Regional Board is required to fulfill certain statutory and regulatory requirements, it does not
have much discretion and must address certain matters, as I discuss below.

The developers of the Vila Borba Project have approached the Regional Board to obtain
certification under section 401 of the Clean Water Act.  That section requires that, when a federal
agency proposes to approve various projects under the Clean Water Act, a state concur that it is
satisfied that the project will not adversely affect the waters of the state.  In this case, the
developers have applied to the Army Corps of Engineers for a permit pursuant to section 404 of
the Act.  The Corps has forwarded the matter to the Regional Board for its concurrence under
section 401.  In order to issue a concurrence, the Regional Board must satisfy all of the
requirements set forth in State Board regulations.  (Cal. Code of Regs., tit. 23, §§ 3855 et seq.)

Three problems regarding CEQA compliance have been called to the attention of Regional
Board staff.  All appear to be valid concerns.  First, the negative declaration done by the City of
Chino Hills may be inadequate, as a matter of law.  The environmental checklist appears to
ignore several obvious problems and the suggested mitigation is questionable.  Second, the City
appears not to have consulted with the Regional Board.  Staff can find no record of any
communication from the City regarding this issue, and the City has been unable to produce any
such record.  The City staff stated at a recent City Council meeting that they did not submit the
document to the statewide CEQA clearinghouse and did not consult with Fish and Game.  It
seems likely that they did not consult with the Regional Board either.  Third, after the approval
of the negative declaration, additional wetlands and an endangered bird species were found on
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the site.  It appears that these conditions occurred after approval and not that they were simply
missed.

CEQA regulations set forth the circumstances in which a responsible agency, such as the
Regional Board in this case, must assume the lead agency role and fulfill all necessary
obligations for preparation of an environmental document.  In California Code of Regulations,
title 23, section 15052, the regulations discuss the “shift in lead agency designation.”

(a) Where a responsible agency is called on to grant an approval for a project
subject to CEQA for which another public agency was the appropriate lead
agency, the responsible agency shall assume the role of the lead agency
when any of the following conditions occur:

(1) The lead agency did not prepare any environmental documents for the
project, and the statute of limitations has expired for a challenge to the
action of the appropriate lead agency.

(2) The lead agency prepared environmental documents for the project,
but the following conditions occur:

(A) A subsequent EIR is required pursuant to Section 15162,

(B) The lead agency has granted a final approval for the project, and

(C) The statute of limitations for challenging the lead agency's action
under CEQA has expired.

(3) The lead agency prepared inadequate environmental documents
without consulting with the responsible agency as required by
Sections 15072 or 15082, and the statute of limitations has expired for
a challenge to the action of the appropriate lead agency.

(b) When a responsible agency assumes the duties of a lead agency under this
section, the time limits applicable to a lead agency shall apply to the actions
of the agency assuming the lead agency duties.

For present purposes, subsections (a)(2) and (a)(3) are applicable.  If, as staff believes, the
negative declaration approved by the City was inadequate and if, as the evidence certainly
indicates, it was not properly circulated, and inasmuch as the Regional Board is now being called
upon to grant approval of the project, the regulation requires that the Regional Board “shall
assume the role of lead agency.”  This would mean that the Regional Board would become
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responsible for the preparation and circulation of an adequate environmental document,
presumably an environmental impact report.

If, for some reason, that requirement is not applicable, there is the second problem.  It seems
certain that the least Bell’s vireo has taken up residence on the site and that the character of the
riparian habitat has changed since the approval of the negative declaration.  These changes are
covered under subsection (a)(2).  The section referred to, section 15162 of the CEQA guidelines,
states in relevant part:

(a) When an EIR has been certified or a negative declaration adopted for a
project, no subsequent EIR shall be prepared for that project unless the lead
agency determines, on the basis of substantial evidence in the light of the
whole record, one or more of the following:  [¶] . . . [¶]

(2) Substantial changes occur with respect to the circumstances under
which the project is undertaken which will require major revisions of
the previous EIR or negative declaration due to the involvement of
new significant environmental effects or a substantial increase in the
severity of previously identified significant effects; [¶] . . . [¶]

(c) Once a project has been approved, the lead agency's role in project approval
is completed, unless further discretionary approval on that project is
required. Information appearing after an approval does not require
reopening of that approval. If after the project is approved, any of the
conditions described in subsection (a) occurs, a subsequent EIR or negative
declaration shall only be prepared by the public agency which grants the
next discretionary approval for the project, if any. In this situation no other
responsible agency shall grant an approval for the project until the
subsequent EIR has been certified or subsequent negative declaration
adopted.

(d) A subsequent EIR or subsequent negative declaration shall be given the
same notice and public review as required under Section 15087 or
Section 15072.  A subsequent EIR or negative declaration shall state where
the previous document is available and can be reviewed.

The biggest difference between being required to take over the lead agency role under subsection
(a)(2) versus (a)(3) is that under the latter, a full environmental review would be required
whereas under the former the document could be focused on the issues that required the case to
be reopened.  In either event, the presence of the endangered species on the site almost assures
that an environmental impact report would be required instead of a negative declaration.  (Cal.
Code of Regs., tit. 14, § 15065.)
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The use of the word “shall” is the problem.  Unless the Regional Board can make a good faith
finding, supported by evidence in the record, that the key elements of subsections (a)(2) and/or
(a)(3) of section 15052 are not present, the Regional Board has little discretion.  Only if another
agency moves in and takes over the CEQA compliance duties or if the Regional Board finds that
no additional CEQA compliance is necessary to allow it to issue the 401 certification, would
there be some way to avoid the obligation.  Fortunately, it appears that the City of Chino Hills
may do just what is needed.  Because of the ongoing dispute over the extension or nonextension
of the tentative Map, it appears more than likely that the City will have to do further CEQA
documentation.  If that happens, the Regional Board would assume its usual role as responsible
agency under CEQA.
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